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RECENT IMPORTANT DECISIONS 



Attachment — Property Subject to — Goods Conditionally Sold. — De- 
fendant in error, plantiff below, sold a bill of goods to one Pickard, the terms 
of the sale being "spot cash." Shortly after the delivery of the goods, an 
agent of the defendant in error (the vendor) called upon Pickard and 
demanded payment. Pickard replied that he would pay as soon as he could 
take an invoice and check up the shipment. The agent called again some days 
later, when Pickard told him that he could not pay, and that the defendant in 
error could take back the goods. To this the agent assented, and went imme- 
diately to procure teams and wagons to take back the goods, but on his return 
he found Pickard's place of business in the hands of a constable, Mclver, the 
plaintiff in error, who had made a levy upon the said goods by virtue of an 
attachment in favor of a creditor of the vendee. Mclver refused to deliver 
the goods to the agent, whereupon the defendant in error brought an action 
of replevin. Held, that where goods are sold and delivered upon condition 
that the title shall not pass to the vendee unless the price agreed upon be 
paid, the vendee has no attachable interest in the property until the perform- 
ance of the condition, and the vendtor in an action of replevin can recover 
such goods. Mclver, Constable, et al. v. Williamson-Halsell-Prazier Co., 
(1907), — Okl. — , 92 Pac. Rep. 170. 

This case is supported by the clear weight of authority. Where goods are 
sold on "cash," the payment of the purchase price is a condition precedent 
to the passing of title; the delivery is deemed conditional, and the vendor 
may immediately reclaim or recover the value of the goods. Mechem, Sales, 
§§ 541-554; M. C. Railroad Co. v. Phillips, 60 111. 190; Wabash Elevator Co. v. 
first National Bank, 23 Oh. St. 211. Under such circumstances, before the 
payment of the purchase price, the vendee has no interest which is subject to 
attachment. Stevens v. Older, 25 La. Ann. 634; Cleveland Machine Works v. 
Lang, 67 N. H. 348, 31 Atl. 20; Goodell v. Pairbrother, 12 R. I. 233; Thornton 
V. Cook, 97 Ala. 630, 12 So. 403; Hill v. Preeman, 57 Mass. (3 Cush.) 257; 
Buchmaster v. Smith, 22 Vt. 203; Duncan v. Stone, 45 Vt. 118; Am. National 
Bank V. Lee, 124 Ga. 863, 53 S. E. 268. The whole question is clearly discussed 
in Daugherty v. Powler, 44 Kan. 628, 25 Pac. 40, 10 L. R. A. 314. 

Bankruptcy— Receiver and Manager— Insufficient Estate — PRiORiTiEi 
— In a debenture-holders' action to enforce and realize their securities. Smith 
was appointed receiver and manager. The receiver, in carrying on the busi- 
ness, incurred debts without leave of court or consent of debenture holders, 
and became bankrupt. The funds in court were insufficient to discharge the 
costs of realization and the expenses of carrying on the business. The 
receiver's trustee in bankruptcy claimed that the funds in court, less the costs 
of realization, should be paid to him for distribution among the receivership 
creditors ; while the plaintiffs contended that the receiver, since he acted 
improperly, was not entitled to indemnity out of the assets, but that the 
funds, less the costs of realization, should be distributed among the debenture 
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holders. Held, that the funds in court must be applied, (i) in payment of the 
costs of realization; (2) in payment of the receiver's costs; subject, however, 
to an inquiry as to what, if any, debts were improperly incurred by. the 
receiver in carrying on the business. In re London United Breweries, 
Limited; Smith v. London United Breweries, Limited [1907], L. R. 2. Ch. 511. 
Smith and his two co-plaintiffs were trustees of four debenture trust deeds 
representing four sets of debentures issued by the company. E^ch plaintiff 
was also a debenture holder. The assets of the company consisted of (a) 
the leasehold brewery premises and (b) the loose plant, stock, and book debts. 
Smith was to act as manager of the company's business not longer than April 
5, 1905, without leave of court, but his managership was extended from time 
to time till August, 1906, when, by order of the court, he surrendered posses- 
sion of the brewery premises to a purchaser of a mortgage who had priority 
of all debentures. In May, 1906, the plant, stock and debts were sold and the 
proceeds paid into court. In January, 1907, the receiver was adjudged a 
bankrupt and his trustee in bankruptcy was made a defendant. The amount 
due on the four sets of debentures was more than 6,000 pounds. The receiver 
had incurred debts to the amount of 1,600 pounds, the greater part of which 
was contracted by him as manager of the company's business. There were 
no assets, and the dispute arises as to the application of the funds in court. 
It is admitted the plaintiffs' costs of realization should be paid first. After 
this, the first set of debenture holders claim the funds, on the theory that the 
receiver's right of indemnity is a personal one, not an asset of bankruptcy; 
that it depend® on his merits, and since he acted improperly in incurring debts, 
he should not be indemnified. On the other hand, the receiver's trustee in 
bankruptcy claims the funds, on the theory that the receiver's right to 
indemnity is a chose in action, and vests in his trustee ; that the receiver has 
a right to say to the court, "Pay these creditors of mine whose debts have 
been properly incurred in carrying on the business," a right to which his 
trustee succeeds. The case of Batten v. Wedgwood Coal & Iron Co., 28 Ch. 
Div. 317, was very similar to the principal case, except that the receiver was 
not a bankrupt. In the Batten case, a debenture holder had instituted a suit, 
on behalf of himself and other debenture holders, against the company and 
trustees of a deed, by which leasehold collieries and the plant of the company 
were assigned to trustees to secure payment of the debentures, to enforce the 
security. A receiver and manager was appointed. The only complaint was 
that, as a result of a misunderstanding, in which all seemed to have shared, 
the receiver's accounts were kept irregularly; that is, his accounts as receiver 
in the action and as liquidator of the company were mingled together. In 
fact, the receipts from the business had increased. But on the winding up of 
the business, it turned out that there were not sufficient funds to pay the costs 
of management and the salary of the receiver. ■ The question therefore arises 
whether the receiver shall be rewarded before the costs, charges, and 
expenses of the trustees of the deed, the claims of the debenture holders, etc., 
are allowed. The court answered the question in the affirmative, allowing first 
of all the costs of realization, then the costs of the receivership. The case 
of Halifax Joint Stock Banking Co., Ltd., v. British Power Traction & 



336 MICHIGAN LAW REVIEW 

Lighting Co., Ltd., [1906], i Ch. D. 497, seems to lay down the correct rule 
to govern the case where a receiver has incurred debts without leave of court. 
In that case, in a debenture-holders' action, a receiver and manager was 
appointed and authorized to borrow 3,000 pounds "for the general purposes 
of the business," the sum to be a first charge on the assets. The manager 
carried on the business and, without leave of court, incurred debts in excess 
of this amount. He withdrew from office and was subsequently declared a 
bankrupt. The debenture holders brought an action to declare that he was 
not entitled to indemnity in respect of liabilities incurred beyond the amount 
allowed. The court said it was the duty of the receiver, if he found the 
amount allowed by the court insufficient to carry on the business properly, 
to have called the court's attention to the matter to get leave, if the court 
sees fit, to incur further liabilities. But the court refused to rule, as a matter 
of law, that failure to obtain such leave would deprive the receiver of the 
right to indemnity in all cases. The rule as laid down by the court is, that if 
he contracts additional debts without leave of court, the receiver assumes the 
burden of showing that, having regard to all the circumstances under which 
he did so, he was justified in incurring such expense without leave first 
obtained. In Strapp v. Bull, Sons & Co. [1895], 2 Ch. D. i, a manager had 
entered into obligations beyond the limit allowed by the court, yet the 
question as to his right to indemnity for such excess was not raised. "I have 
no doubt that the receiver must be indemnified, and have his costs as between 
solicitor and client out of the fund." Master of the Rolls, in Courand v. 
Hamner, 9 Beav. 3. 

Bankruptcy — Solicitor and Client — Account Stated Bankruptcy ot 
Client— TsusTEE's Right to Go Behind Stated Account, and Require 
Details. — From 1901-1905, inclusive. Van Laun, the debtor, was engaged in 
large financial enterprises and employed Chatterton, a solicitor, to represent 
him in numerous' matters, chiefly contentious business. As collector, Chatter- 
ton received and made payments in behalf of Van Laun, and gave and took 
receipts therefor. At different times the solicitor furnished his client with 
cost accounts showing receipts and disbursements on behalf of the debtor. 
On each occasion these accounts were balanced, andl each time the debtor 
waived the inspection of a detailed bill of costs, but wrote at the bottom of 
the account, "I agree this account." When the third account was balanced, 
January 5, 1905, it showed upwards of 3,800 pounds due Chatterton for costs, 
and five days later the debtor executed a mortgage in favor of Chatterton, 
which recited that Van Laun was indebted to him for professional services, 
and that an accounting had been had, the mortgage being framed so as to 
secure future claims as well as past. In March, 1906, Van Laun was adjudged 
a bankrupt, and Chatterton filed his claim, putting in his mortgage as evidence. 
Held, that the trustee was entitled to go behind the covenant in the mortgage 
deed and the account stated, and to require some satisfactory evidence before 
allowing the claim. Van Laun, In re; Chatterton, ex parte (1907), 76 L. J 
K. B. 644. 

On behalf of the appellant, it was contended that, since the amount of costs 



